No: 26011/23(1)/2015-Coord
Government of India
Ministry of Chemicals & Fertilizers
Department of Fertilizers

Shastri Bhawan, New Delhi
Dated the 24" April, 2015

OFFICE MEMORANDUM

Subject: Advice of the Ministry of Law in cases in which legal or constitutional issues
are involved

Please find enclosed a copy of O.M. No. 1 -28015/01/2009 — Admin.IV (LA) dated o
September, 2009 received from Department of Legal A ffairs on the subject mentioned above
for information and compliance.

Encl: as above

(Saﬁ' y Srivastava)
Under Secretary to ghe Govt. of India

Tel.%f;3389364

All the Officers of Department of Fertilizers

\/Y(IC to keep a copy at Web Portal.



9T §{& Government of India
o o I e Ministry of Law & Justice
fafy % faunT Department of Legal Affairs
& g9, T et Shastri Bhawan,New Delhi-110001

Tel No: 233829%13; FAX 23388028

No.I-28015/01/2009-Admn.IV(LA) Dated : 3" September 2009.

OFFICE MEMORANDUM

Subject: Advice of the Ministry of Law in cases in which legal or
constitutional issues are involved.

Under the Government of India (Allocation of Business) Rules,
1961, giving of advice on legal matters and interpretation of laws is
one of the primary functions of the Department of Legal Affairs. As
early as in 1967, vide OM No.F.18(1)/69-O&M dated 20" May 1967,
this Department has emphasized that in a case, if the Ministry/
Department feels that the facts of the case have not been fully
appreciated or further clarification is needed in any matter, the case
may be referred back to this Department for consideration and advice
in the matter. If, after further reference, the Department adheres to

its previous advice, the same should be followed by the Ministry/
' Department concerned. It is not appropriate on the part of any
_Ministry/Department to say that neither the latter is bound by the

advice given by this Department nor can refuse to follow such advice.
These instructions have been reiterated from time to time in the past.

AW\ s

o Inspite of these instructions, instances have come to notice

where Ministries/Departments keep on making repeated references
insisting for concurrence of this Department to a particular course of
action.

3. In one such case, the High Court of Delhi in WP(C) No. 2893 of
2008 in the case of UQI vs. Govind Manish has taken a serious view
in the matter and has observed as under:-

“Notwithstanding, categorical opinion of the Department

|
i of Legal Affairs that it was not a fit case for filing the




writ petition, the petitioner went ahead and filed the
instant writ petition. Not that we are influenced by the
remarks of the Department of Legal Affairs. For this
reason, we have referred to these remarks only after
considering the matters ourselves on its own merits.
Reason for quoting the aforesaid opinion of the
Department of Legal Affairs is that even when there are
instructions that normally the Department should
concede to such legal advice and should not challenge
the orders by filing frivolous petitions/appeals, many
times such advice is not heeded to. This tendency of
filing appeals till the highest Court by the Government
Department, and in turn becoming biggest litigant in this
country, is one of the reasons clogging judicial systems
with huge pendency.”

4. It is, therefore, re-iterated that once a considered view has
been expressed by this Department, the Ministries/Departments
should consider acting in terms of the advice tendered. If for some
reasons, reconsideration of advice is desired, it should be done only
with the approval of the Secretary of the concerned Ministry/
Department. On reconsideration, if the advice is re-iterated, the
Department should follow such advice.

5 The contents of this Memorandum may be brought to the

notice of all concerned officers/staff. _‘
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{ P:K. Ma!hotra )
Additional Secretary to the Govt. of India

Copy to:

1 All Ministries/Departments in the Govt. of India

Pl All Officers of the Department of Legal Affairs

3. Branch Secretariat, Mumbai/Kolkata/Bangluru/Chennai.

4, Central Agency Section/Litigation (High Court) Section/

Litigation (Lower Court) Section, New Delhi.
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e the ™ August, 2004
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Proar Sovretary

fn & mectmg chared hy Prncipal Seerefaey (oot Hon“hle rone NMimter on 31
tube, 2004 the fEsue melming (o mstrctons (o all the Mimsines Depatinents PSH-
Boards: Amhonties under admemistragve conirol of vacions Mimstnes! Depastments o
desssr from mitating nersminestenial departinzomal ingaown i e o of Law s
discinsael
2 1 has heen effort of this Department 1o reduce Government liligadion in courts so
thui vabuable court tme s spent in resolving olber pending cases 10 Tus also beea
efideavanr ol the Government o osee dhat disputes belween varous Mimstnes!
Diepurtments’ MSE= Boards Awthoritges ader the control of the Guveriment du aol @ 1o
the cour. I that direction, o Peemnnent Machinery of Adveation s functumme s the
Depurtment of Public Fateeproses which deals with disputes betwaen rvo Public Sector
Undertakings.  Sinnbarts, f-hovee mechanism is soorhmg o some edber Diepartuents of
the Giovermment.  Suel mechanism ipcludes Achimation and other alternaee dspue
resolutivn mechdanism I apie ol these msiructions. certaim I'SUs Deparument. still
resort o court proceedings [ settlerent of disputes edier wah the Govarnmiens
Drepartments ar with other PSLs

i O the hast. ol the {340 Report o the Pupdic Accouns ©omamides znven o 1974
A direchons were issued which huve been resterated mom nme (v me with regard (o
Resoluigon of such disputes | he simwiions read ws ander:-

“iiy I oso far o disputes Between ane Government Department i uonother ire
concerncil, there cian be oo question of fabng oot e NORaien of even
artwiration i seehing settlement of points al asue 10 a decussion as the leeel of
Misisters concerned doca nol resilt in agreement the problent can always be takien
1o the Cahunet for Tinal decisios

() Cloresobved disputes hetween a Government Department and public sector
enterprize snd berween one public enierprise and anather would ordinarils fall in
cither of the twe following culegornea,

() Thoss relygng o statutory caatiers, ml

by Those relating to commereinl ov othier ygreeitenis.
Conid. ...
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Rewardiess of thie tvpe ol dispute, it has been decided tat all dispties o]
b rescfved amicably by mutial consultation or trough te good offices ol
empowered geenvies ol the Government o theough arbeiration und recouese o
lingation should be elimmated.”

1 Al Mipgstees:  (reparinents are. therelore,  requeated o desist drom laters
manistenal’ depantmental ingatons in oany Cowrt of Law and ooy (SSUe necessiry
mstrictiony i this regand 10 wll Pubhie Sector Underakings: Bourds: Ambontics wndes
therr admamstrative control I case 11 ts nor passible o resolve the dispute pmicibiy by
iyl comsultation or theough the gond offices of Lmpowered Agenvies of the
Cvernment or theoush Arbitrion, the same ahonld he reterredt fest o the Cabanet
secremint, and. then o nocessuey o PYICHL
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